is a necessary requirement in providing
care for the donor;

b. In those jurisdictions that have uni-
versal health insurance, governmental
services should ensure donors have
access to appropriate medical cate re-
lated to the donation event;

. Health and/or life insurance covet-
age and employment opportunities of
persons who donate organs should not
be compromised,;

d. All donots should be offered psy-
chosocial services as a standard com-
ponent of follow-up;

e. In the event of organ failure in the
donor, the donor should receive:
i. Supportive medical care, including
dialysis for those with renal failure,
and
ii. Priority for access to transplan-
tation, integrated into existing
allocation rules as they apply to
either living or deceased organ
transplantation.

6. Comprehensive reimbursement of
the actual, documented costs of do-
nating an organ does not constitute
a payment for an otgan, but is rather
part of the legitimate costs of treating
the recipient.

a. Such cost-reimbursement would
usually be made by the party respon-
sible for the costs of treating the
transplant recipient (such as a govern-
ment health department or a health
insurer);

b. Relevant costs and expenses should
be calculated and administered using
transparent methodology, consistent
with national norms;

c. Reimbursement of approved costs

should be made directly to the party
supplying the service (such as to the
hospital that ptovided the donor’s
medical care);

d. Reimbursement of the donot’s lost
income and out-of-pockets expenses
should be administered by the agency
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handling the transplant rather than
paid directly from the tecipient to the
donor.

7. Legitimate expenses that may be te-
imbursed when documented include:

a. the cost of any medical and psy-
chological evaluations of potential
living donors who are excluded from
donation (e.g., because of medical or
immunologic issues discovered during
the evaluation process);

b. costs incutred in arranging and ef-
fecting the pre-, peri- and post-opet-
ative phases of the donation process
(e.g, long-distance telephone calls,
trave], accommodation and subsis-
tefnce expenses);

c. medical expenses incurred for post-
discharge care of the donor;

d. lost income in relation to donation
(consistent with national norms).
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lll. Basic Texts on the Right to Health
UN Texts on the Right to Health

[Refer to Section IA. above for the text of Article 25 of the Universal Declaration of Human
Rights (1948) and Article 12 of the International Covenant on Economic, Social and Cultural
Rights (1966)]

1.THE CONSTITUTION OF THE WORLD HEALTH
ORGANIZATION (1946)

Adopfyd by the International Health Conference, held in New York from 19 June to 22 July 1946,
signed on 22 ]@: 1946 by the representatives of G1 States and entered into force on 7 April 1948.
[Available at btsp:/ [ apps.who.int/gh/ bdf PDF/ bd47 | EN/ constitution-en.pdf]

*oAcok

Preamble

The enjoyment of the highest attain-
able standard of health is one of the
fundamental rights of every human
bemng without distinction of tace,

religion, political belief, economic ot
social condition.

kkk
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2. INTERNATIONAL CONVENTION ON THE ELIMINATION
OF ALL FORMS OF RACIAL DISCRIMINATION (1965)

Adopted and opened for signature and ratification by General Assembly Resolution 2106 (3X) of 21

Decenmiber 1965. Entered into force 4 January 1969. [Available at hisp:] | www2.obchr. org/ engiish/
law/ cerd. bim]

4. CONVENTION ON THE RIGHTS OF THE CHILD (1989)

3 :I;Aa'op!ed anil apened for signature, ratification and accession by General Assembly Resolution 44/ 25 of

20 Noveniber 1989. Entered into force 2 S eptember 1990. [Available at bttp:/ [ wuw2.obchr.org/
english/ law{ cre.btm]

k%%

Article 5

In compliance with the fundamental
obligations laid down in article 2 of
this Convention, States Parties under-
take to prohibit and to eliminate racial
discrimination in all its forms and to
guarantee the right of everyone, with-
out distinction as to race, colout, or
national or ethnic origin, to equality

before the law, notably in the enjoy-
ment of the following rights:

kK

(¢) Economic, social and cultural
rights, in particular:

Kook sk

(iv) The right to public health, medical

care, social security and social services,

Ho K

3. CONVENTION ON THE ELIMINATION OF ALL FORMS OF
DISCRIMINATION AGAINST WOMEN (1979)

Adspted and opened for signature, ratification and accession by General Assembly Resolution 34/ 180
of 18 Decemnber 1979. Entered into force 3 September 1981, [Avaslable at bisp:/ | www.nn.org/
womenwateh/ daw cedaw/ cedaw. htm]

*k ok

Article 11

1. States Parties shall take all appropri-
ate measures to eliminate discrimina-
tion against women in the field of
employment in order to ensure, on a
basis of equality of men and women,
the same rights, in particular:

ook

(f) The right to protection of health
and to safety in working conditions,
including the safeguarding of the
function of reproduction.

Article 12
1. States Parties shall take all appropri-

ate measures to eliminate discrimina-
tion against women in the field of
health care in order to ensure, on a
basis of equality of men andwomen,
access to health care services, includ-
ing those related to family planning

2. Notwithstanding the provisions of
paragraph I of this article, States Par-
ties shall ensure to women appropriate
services in connection with pregnancy,
confinement and the post-natal period,
granting free services where necessary,
as well as adequate nutrition during
pregnancy and lactation.

Ak
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 Article 24

1. States Parties recognize the right
of the child to the enjoyment of the
. highest attainable standard of health

and to faciliues for the treatment of

illness and rehabilitation of health.
~ States Parties shall strive to ensure that
- no child 1s deprived of his or her right

of access to such health care services.

2. States Parties shall pursue full imple-
mentation of this right and, in particu-

~ lar, shall take appropriate measures:

(2) To diminish infant and child mortality;

(b) To ensure the provision of neces-
sary medical assistance and health care
to all childten with emphasis on the
development of primary health care;

(¢} To combat disease and malnutri-
tion, including within the framework
of primary health care, through, inter
alia, the application of readily available
technology and through the provision
of adequate nutritious foods and clean
drinking-water, taking into consider-
ation the dangers and risks of environ-
mental pollution;

(d) To ensure approptiate pre-natal
and post-natal health care for mothers;

(e) To ensure that all segments of soci-
ety, in particular parents and children,
are informed, have access to education
and are supported in the use of basic
knowledge of child health and nutri-
tion, the advantages of breast-feeding,
hygiene and environmental sanitation
and the prevention of accidents;

(f) To develop preventive health care,
guidance for parents and family plan-
ning education and services.

3. States Parties shall take all effec-
tive and appropriate measures with a
view to abolishing traditional practices
prejudicial to the health of children.

4. States Parties undertake to promote
and encourage int€rnational co-opera-
tion with a view to achieving progres-
sively the full realization of the right
recognized in the present article. In this
regard, particular account shall be taken
of the needs of developing countries,
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5. GENERAL COMMENT I4: THE RIGHTTO T
: HE HIGHEST
ATTAINABLE STANDARD OF HEALTH (ARTICLE 12 OF THE
INTERNATIONAL COVENANT ON ECONOMIC, SOCIAL
AND CULTURAL RIGHTS) (2000)

Adopted by the Committee on Economic, Social and Cultural R
A Rights on 11 May 2000. UN
docnment Ef C.12/2000/4, 11 Angast 2000, [Available at btsp:/ [ wwmunbehr.ch/ ths/ duc
n5f) %285ymbol%29/ E..C.12.2000.4. En] '

1. Health is a fundamental human
tight indispensable for the exercise of
other human rights. Every human be-
ing is entided to the enjoyment of the
highest attainable standard of health
conducive to living a life in dignity.
The realization of the right to health
may be pursued through numerous,
complementary  approaches, such
as the formulation of health poli-
cies, or the implementation of health
programmes developed by the World
Health Organization (WHO), or the
adoption of specific legal instruments.
Moreover, the right to health includes
certain components which ate legally
enforceable.!

2. The human right to health is recog-
nized in numerous international instru-
ments. Article 25.1 of the Universal
Declaration of Human Rights affirms:
“Everyone has the right to a standard
of living adequate for the health of
himself and of his family, including
food, clothing, housing and medical
care and necessary social services”.
The International Covenant on Eco-
nomic, Social and Cultural Rights pro-
vides the most comprehensive article
on the right to health in international
human rights law. In accordance with
article 12.1 of the Covenant, States
parties recognize “the right of every-
one to the enjoyment of the highest
attainable standard of physical and

mental health”, while article 12.2 enu-

merates, by way of illustration, a num-

ber of “steps to be taken by the States

parties***to achieve the full realization

of this right”. Additionally, the right to
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health_is recognized, inter alia, in article
5 (e) (iv) of the International Conven-

tion on the Blimination of All Forms
of Racial Disctimination of 1965, m
articles 11.1 (f) and 12 of the Conven-
tion on the Elimination of All Forme
of Discrimination against Women of
1979 and in ardcle 24 of the Conven-
tion on the Rights of the Child of
1989. Several regional human snghts
instruments also recognize the nght
to health, such as the European Socul
Charter of 1961 as revised (art, 11), the

African Charter on Human and Peo-

ples’ Rights of 1981 (art. 16) and the
Additional Protocol to the American
Convention on Human Rights in the
A.rca of Economic, Social and Cultural
Rights of 1988 (art. 10). Similarly, the
tight to health has been proclaimed by
the Commission on Human Rights,? as
well as in the Vienna Declaration and
Programme of Action of 1993 and
other international instruments.?

3. The right to health is closely related
to and dependent upon the realization

of other human rights, as contained

in the International Bill of Rights,
including the rights to food, housing,
work, education, human dignity, hfe,
npr_x-.discrimination, equality, the pro-
hibition against torture, privacy, access
to information, and the freedoms of

association, assembly and movement.

These and other rights and freedoms

address integral components of the

right to health,

4. In drafting article 12 of the Cov-
enant, the Third Committee of the

Unted Nations General Assembly
did not adopt the definition of health
contained in the preamble to the Con-
stirution of WHO, which conceptual-
“izes health as “a state of complete
- physical, mental and social wellbeing

and not merely the absence of disease
or infitmity”. However, the reference
i article 12.1 of the Covenant to “the
highest attainable standard of physical
and mental health” is not confined to

the nght to health care. On the con-
 teary, the drafting history and the ex-
~ press wording of article 12.2 acknowl-
edge that the right to health embraces

2 wide range of socio-economic fac-

~ tors that promote conditions in which

people can lead a healthy life, and ex-
tends to the undetlying determinants
of health, such as food and nutrition,

~ housing, access to safe and potable

water and adequate sanitation, safe

* and healthy working conditions, and 2

healthy environment.

5 The Committee is aware that, for

* millions of people throughout the

world, the full enjoyment of the right

" o health still remains a distant goal.

Moteover, in many cases, especially

~ for those living in poverty, this goal
is becoming increasingly remote. The

Committee recognizes the formidable

* structural and other obstacles resulting

from international and other factors
beyond the control of States that im-
pede the full realization of article 12 in
many States parties.

~ (. With a view to assisting States pat-

ties’ implementation of the Covenant

~ and the fulfilment of their reporting
. obligations, this General Comment

focuses on the normative content of

~ arucle 12 (Part I), States parties’ obli-

gations (Part II), violations (Part IIT)
and implementation at the national
level (Part IV), while the obligations
of actots other than States parties
ate addressed in Part V. The General
Comment is based on the Committee’s
experience in examining States parties’
1EpOLts OVEL many years.

1. Normative content of

Article 12

7. Article 12,1 provides a definition of
the right to health, while article 12.2
enumerates illustrative, non-exhaustive
examples of States parties’ obligations.
8. The right to health is not to be undet-
stood as a right to be healthy. The right
to health contains both freedoms and
entitlements. The freedoms include
the right to control one’s health and
body, including sexual and reproduc-
tive freedom, and the right to be free
from interference, such as the right to
be free from torture, non-consensual
medical treatment and experimenta-
tion. By contrast, the entitlements
include the right to a system of health
protection which provides equality of
opportunity for people to enjoy the
highest attainable level of health.

9, The notion of “the highest attain-
able standard of health” in article
12.1 takes into account both the indi-
vidual’s biological and socio-economic
preconditions and a State’s available
resources. There are a number of
aspects which cannot be addressed
solely within the relationship between
States and individuals; in particular,
good health cannot be ensured by 2
State, nor can States provide protec-
tion against every possible cause of
human ill health. Thus, genetic factors,
individual susceptibility to ill health
and the adoption of unhealthy or risky
lifestyles may play an important role
with respect to an individual’s health.
Consequently, the right to health must
be understood as a right to the enjoy-
ment of a variety of facilities, goods,
services and conditions necessary for
the realization of the highest attain-
able standard of health.

10. Since the adoption of the two
International Covenants in 1966 the
wotld health situation has changed
dramatically and the notion of health
has undergone substantial changes and
has also widened in scope. More detet-
minaats of health are being taken into
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consideration, such as tesource distri-
bution and gender differences. A wider
definifon of health also takes into
account such socially-related concerns
as violence and armed conflict.4 More-
ovet, formerly unknown diseases, such
as Human Immunodeficiency Virus
and Acquired Immunodeficiency Syn-
drome (HIV/AIDS), and others that
have become more widespread, such as
cancet, as well as the rapid growth of
the world population, have created new
obstacles for the realization of the right
to health which need to be taken into
account when interpreting article 12,

11. The Committee interprets the right
to health, as defined in article 12.1, as
an inclusive right extending not only to
timely and appropriate health care but
also to the undetlying determinants
of health, such as access to safe and
potable water and adequate sanitation,
an adequate supply of safe food, nutri-
tion and housing, healthy occupational
and environmental conditions, and
access to health-related education
and information, including on sexual
and reproductive health. A further
important aspect is the participation
of the population in all health-related
decision-making at the community,
national and international levels.

12. The right to health in all its forms
and at all levels contains the following
interrelated and essential elements,
the precise application of which will
depend on the conditions prevailing in
a particular State party:

() Availability. Tunctioning public
health and health-care facilities, goods
and services, as well as programmes,
have to be available in sufficient quan-
tity within the State party. The precise
nature of the facilities, goods and
services will vary depending on numer-
ous factors, including the State party’s
developmental level. They will include,
however, the undetlying determinants
of health, such as safe and potable
drinking water and adequate sanitation
facilides, hospitals, clinics and other

health-related buildings, trained med:-
cal and professional personnel recerv-
ing domestically competitive salaties

(3

and essential drugs, as defined by the

WHO Action Programme on Essennal
Drugs.?®

(b) Aceessibility. Health facilities, goods

and services® have to be accessible to
everyone without discrimination, with-
in the jurisdiction of the State party.

Accessibility has four overlapping
dimensions:

Non-discrimination: health facilities,
goods and services must be accessible

to all, especially the most vulnerable or

marginalized sections of the popula-

tion, in law and in fact, without dis-

ctimination on any of the prohubited
grounds.”

Physical accessibility: health facilies,

goods and services must be within
safe physical reach for all sections of
the population, especially vulnerable
or marginalized groups, such as ethnic
minorities and indigenous popula-
tions, women, children, adolescents,
older persons, persons with disabilities
and persons with HIV/AIDS. Acces-
sibility also implies that medical ser-
vices and underlying determinants of
health, such as safe and potable water
and adequate sanitation facilities, are

within safe physical reach, including

in rural areas. Accessibility further in-
cludes adequate access to buildings for
persons with disabilities.

Economic accessibility (affordability):
health facilities, goods and services
must be affordable for all. Payment for
healtheare services, as well as services
related to the underlying determinants
of health, has to be based on the ptin-
ciple of equity, ensuting that these
services, whether privately or publicly
provided, are affordable for all, includ-
ing socially disadvantaged groups. Eg-
uity demands that poorer households
should not be disproportionately bur-
dened with health expenses as com-
pared to richer households.
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Information accessibility: accessibil-

ity includes the right to seek, receive

~and impart information and ideas8
- concerning  health issues. However,

accessibility of information should

- not tmpair the right to have personal

health data treated with confidentiality.

(¢) Aeeptabelizy. All health facilities,

goods and services must be tespectful

_v-jv:‘)'f medical ethics and culturally ap-

propriate, i.e. respectful of the culture

- of individuals, minorities, peoples and

communities, sensitive to gender and

life-cycle requirements, as well as be-

1ng designed to respect confidentiality

- and imptove the health status of those

concerned.

(d) Quality. As well as being cultur-
- ally acceptable, health facilities, goods

and services must also be scientifi-
cally and medically appropriate and of
good quality. This requires, inter alia,

 skilled medical personnel, scientifically
- apptoved and unexpired drugs and

hospital equipment, safe and potable
watet, and adequate sanitation.

13. The non-exhaustive catalogue of
cxamples in article 12.2 provides guid-
ance in defining the action to be taken

by States. It gives specific generic ex-
- amples of measures arising from the
~ broad definition of the right to health

contained 1n article 12.1, thereby illus-

~ trating the content of that right, as ex-

9

emplified 1n the following paragraphs.

~ Article 12.2 {(a) The right to

aternal, child and reproductive
health

- 14, “The provision for the reduc-

tion of the stillbirth rate and of
infant mortality and for the healthy
development of the child” (art. 12.2
(a))'" may be understood as requiting
measures to improve child and ma-
ternal health, sexual and reproductive

~ health setvices, including access to

family planning, pre- and post-natal
care,!! emergency obstetric services

~ and access to information, as well as

to resources necessary to act on that
information."

Article 12.2 (b) The right to healthy
natural and workplace environments

15. “The improvement of all aspects
of environmental and industrial hy-
giene” (art. 12.2 (b)) comptises, inter
alia, preventive measures in respect of
occupational accidents and diseases;
the requitement to ensure an adequate
supply of safe and potable water and
basic sanitation; the preventon and
reduction of the population’s exposure
to harmful substances such as radiation
and harmful chemicals or other detri-
mental environmental conditions that
directly or indirectly impact upon hu-
man health.”* Furthermore, industrial
hygiene tefers to the minimization, so
far as is reasonably practicable, of the
causes of health hazards inherentin the
working environment."* Article 12.2 (b)
also embraces adequate housing and
safe and hygienic working conditions,
an adequate supply of food and proper
nutrition, and discourages the abuse of
alcohol, and the use of tobacco, drugs
and other harmful substances.

Article 12.2 (c) The right to
prevention, treatment and control of
diseases

16. “The prevention, treatment and
control of epidemic, endemic, oc-
cupational and other diseases” (art.
12.2 (c)) requires the establishment
of prevention and education pro-
grammes for behaviour-related health
concerns such as sexually transmitted
diseases, in particular HIV/AIDS, and
those adversely affecting sexual and
reproductive health, and the promo-
tion of social determinants of good
health, such as environmental safety,
education, economic development and
gender equity. The right to treatment
includes the creation of a system of
urgent medical care in cases of ac-
cidents, epidemics and similar health
hazards, and the provision of disaster
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relief and humanitarian assistance in
emetgency situations. The control of
diseases refers to States’ individual
and joint efforts to, inter alia, make
available relevant technologies, us-
ing and improving epidemiological
surveillance and data collection on a
disaggregated basis, the implementa-
tion or enhancement of immunizaton
programmes and other strategies of
infectious disease control,

Article 12.2 (d) The right to health
facilities, goods and services®

17. “The creation of conditions which
would assure to all medical service and
medical attention in the event of sick-
ness” (art. 12.2 (d)), both physical and
mental, includes the provision of equal
and timely access to basic preventive,
curative, rehabilitative health services
and health education; regular screen-
ing programmes; appropriate treat-
ment of prevalent diseases, illnesses,
injuries and disabilities, preferably at
community level; the provision of es-
sential drugs; and appropriate mental
health treatment and care. A further
important aspect is the improvement
and furtherance of participation of
the population in the provision of
preventive and curative health services,
such as the organization of the health
sectot, the insurance system and, in
patticular, participation in political
decisions relating to the right to health
taken at both the community and na-
tional levels,

Article 12 Special topics of broad
application

Non-discrimination and equal
treatment

18. By virtue of article 2.2 and ar-
ticle 3, the Covenant proscribes any
discrimination in access to health
care and undetlying determinants of
health, as well as to means and entitle-
ments for their procurement, on the
grounds of race, colour, sex, language,

religion, political or other opinion
tional or social origin, property,

physical ot mental disability, healt
status (including HIV/AIDS), sexua

otientation and civil, political, social of

other status, which has the intent
or effect of nullifying or impa

the equal enjoyment or exercise of the
right to health. The Commuttee stress
es that many measures, such ag most
strategies and programmes designed

to eliminate health-related discr

tion, can be pursued with minimy i
resoutce implications through the
adoption, modification or abrogation
of legislation or the dissemination of
information. The Committee recalls
General Comment No. 3, patagraph
12, which states that even in times of
severe resource constraints, the vul
nerable members of society must be
protected by the adoption of relatively

lOW—CDSt targeted programmcs‘

19. With respect to the right to health,
equality of access to health care and
health services has to be emphasized.
States have a special obligation o

provide those who do not have suffi-

cient means with the necessary health

insurance and health-care facilitres,

and to prevent any discrimination on.

internationally  prohibited grounds

in the provision of health care and
health services, especially with respect
to the core obligations of the tight to
health.’ Inappropriate health resource
allocation can lead to disctiminaton
that may not be overt. For example,

investments should not dispropottion-
ately favour expensive curative health
services which are often accessibie
only to a small, privileged fraction of
the population, rather than primary
and preventive health care benefiting a
far larger part of the population.

Gender perspective

20. The Committee recommends that
States integrate a gender petspective in
their health-related policies, planning,
programmes and research in order o
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- Subsequent

| men. A gender-based approach
enizes that biological and socio-
tural factors play a significant role

in influencing the health of men and

en The disaggregation of health
soclo-economic data according
% 1s essential for identifying and
nedying inequalities in health.

Nomen and the right to health

To eliminate discrimination against
en, there is a need to develop and
mplement a comprehensive n,atiqnal
ategy for promoting women’s right
health throughout their life span.
ch a strategy should include inter-
ntions aimed at the prevention and

treatment of diseases affecting wom-
~en, as well as policies to provide access
o a full range of high quality and af-
fordable health care, including sexual

d reproductive services. A major

02l should be reducing women’s
- health risks, particulatly lowering rates
~ of maternal mortality and protecting
women from domestic violence. The
' realization of women’s right to health
; f-thuiies the removal of all barriers in-
- terfering with access to health services,
~ education and information, including
i the arca of sexual and reproductive
~ health. It is also important to under-

take preventive, promotive and reme-
dial action to shield women from the
impact of harmful traditional cultural
practices and norms that deny them

~ ther full teproductive rights.

~ Children and adolescents

22, Article 12.2 () outlines the need
to take measures to reduce infant
mottality and promote the healthy
development of infants and children.
international  human
rights instruments recognize that

-. children and adolescents have the

tight to the enjoyment of the highest
standatd of health and access to fa-
cilities for the treatment of illness.17

; The Convention on the Rights of the

Child directs States to ensure access
to essential health setvices for the
child and his ot her family, including
pre- and post-natal care for mothers.
The Convention links these goals
with ensuring access to child-friendly
information about preventive and
health-promoting  behaviour and
support to families and communi-
ties in implementing these practices.
Implementation of the ptinciple of
non-discrimination requires that gitls,
as well as boys, have equal access
to adequate nutrition, safe environ-
ments, and physical as well as mental
health services. There is a need to
adopt effective and appropriate mea-
sures to abolish harmful traditional
practices affecting the health of chil-
dren, particularly gitls, including carly
marriage, female genital mutilation,
preferential feeding and care of male
children.18 Children with disabilities
should be given the opportunity to
enjoy a fulfilling and decent life and
to participate within their community.

23. States parties should provide a safe
and suppottive environment for ado-
lescents, that ensures the oppottunity
to participate in decisions affecting
their health, to build life-skills, to ac-
quire appropriate information, to re-
ceive counselling and to negotiate the
health-behaviour choices they make.
The realization of the right to health
of adolescents is dependent on the
development of youth-friendly health
care, which respects confidentiality and
privacy and includes appropriate sexual
and reproductive health services.

24. In all policies and programmes
aimed at guaranteeing the right to
health of children and adolescents
their best interests shall be a primary
consideration.

Older persons

25. With regard to the realization of
the right to health of older persons,
the Committee, in accordance with
paragraphs 34 and 35 of General
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Comment No. 6 (1995), reaffirms the
importance of an integrated approach,
combining elements of preventive,
curative and rehabilitative health treat-
ment. Such measures should be based
on periodical check-ups for both
sexes; physical as well as psychological
rehabilitative measures aimed at main-
taining the functionality and autonomy
of older persons; and attention and
care for chronically and terminally ill
persons, sparing them avoidable pain
and enabling them to die with dignity.

Persons with disabilities

26. The Committee reaffirms para-
graph 34 of its General Comment No.
5, which addresses the issue of pet-
sons with disabilities in the context of
the right to physical and mental health.
Moreover, the Committee stresses
the need to ensure that not only the
public health sector but also private
providers of health services and facili-
ties comply with the principle of non-
discrimination in relation to petsons
with disabilities.

Indigenous peoples

27. In the light of emerging interna-
tional law and practice and the recent
measures taken by States in relation to
indigenous peoples,19 the Committee
deems it useful to identify elements
that would help to define indigenous
peoples’ right to health in order bet-
ter to enable States with indigenous
peoples to implement the provisions
contained in article 12 of the Cov-
enant. The Committee considers that
indigenous peoples have the right to
specific measutes to improve their ac-
cess to health services and care. These
health services should be cultur-
ally appropriate, taking into account
traditional preventive care, healing
practices and medicines. States should
provide resources for indigenous
peoples to design, deliver and control
such setvices so that they may enjoy
the highest attainable standard of

In line with article 5.1, such limi-
ons must be proportional, ie. the
ast restrictive alternative must be
)opted where several types of limita-
ons are available. Even where such
mitations on grounds of protecting
ublic health are basically permitted,
ev should be of limited duration and
ect to teview.

physical and mental health. The vitl
medicinal plants, animals and miner

notes that, in indigenous communities,
the health of the individual is often
linked to the health of the society as
a whole and has a collective dimen-
sion. In this respect, the Committet
considers that development-related
activities that lead to the displacement
of indigenous peoples against their
will from their traditional territores
and environment, denying them their
soutces of nutrition and breaking their

‘!I States parties’ obligations
g fG’enemI legal obligations

30, While the Covenant provides for
rogressive realization and acknowl-
dges the constraints due to the limits

symbiotic relationship with their lands,

has a deleterious effect on their health

Limitations

28. Issues of public health ate some-
times used by States as grounds for
limiting the exercise of other funda-

mental rights, The Committee wishes

to emphasize that the Covenants
limitation clause, article 4, is primar-
ily intended to protect the rights of
individuals rather than to permut the
imposition of limitations by States,
Consequently a State party which,
for example, restricts the movement
of, or incarcerates, persons with
transmissible diseases such as HIV/
AIDS, refuses to allow doctors to treat

persons believed to be opposed to 2

government, or fails to provide im-
munization against the community’s
major infectious diseases, on grounds
such as national security or the preser-
vation of public order, has the butden

of justifying such serious measures

in relation to each of the elements
identified in article 4. Such restrictions
must be in accordance with the law,
including international human rights
standards, compatible with the natute
of the rights protected by the Cov-
enant, in the interest of legitimate aims
pursued, and strictly necessaty for the
promotion of the general welfare ina
democratic soclety.
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- of available resoutces, it also imposes
- on States parties various obligations

which are of immediate effect. States

parties have immediate obligations in
~ relation to the right to health, such as

the guarantee that the right will be ex-

- ercised without discrimination of any
- kind (art. 2.2) and the obligation to

take steps (art, 2.1) towards the full re-

~ alization of article 12. Such steps must

be deliberate, concrete and targeted
towards the full realization of the tight
10 health ? .

- 31. The progressive realization of the

right to health over a period of time
should not be interpreted as depriving
States parties’ obligations of all mean-
ingful content. Rather, progressive re-
alization means that States parties have
a specific and continuing obligatio.n to
move as expeditiously and effectively
as possible towards the full realization
of article 12.%

32. As with all other rights in the Cov-
enant, there is a strong presumption
that retrogressive measures taken in
relation to the right to health are not
permussible. If any deliberately retro-
gressive measures are taken, the State
patty has the burden of proving that
they have been introduced after the
most careful consideration of all al-
ternatives and that they are duly justi-
fied by reference to the totality of the
nights provided for in the Covenant in

the context of the full use of the State
party’s maximum available resources.

33. The right to health, like all human
rights, imposes three types or levels o_‘f
obligations on States parties: the obli-
gations to respect, protect and fulfil. In
turn, the obligation to fulfil contains
obligations to facilitate, provide and
promote.?? The obligation to respect
requires States to refrain from intet-
fering directly or indirectly with the
enjoyment of the right to health. The
obligation to protect requires States to
take measutes that prevent third par-
ties from interfering with article 12
guarantees, Finally, the obligation to
fulfil requites States to adopt appro-
priate legislative, administrative, bud-
getary, judicial, promotional and other
measures towards the full realization
of the right to health.

Specific legal obligations

34, In particular, States are ‘under
the obligation to respect the right to
health by, inter alia, refraining from
denying or limiting equal access for
all persons, including prisoners or
detainees, minorities, asylum seelgers
and illegal immigrants, to preventive,
curative and palliative health services;
abstaining from enforcing discrimina-
tory practices as a State policy; and
abstaining from imposing disctimi-
natory practices relating to women’s
health status and needs. Furthermore,
obligations to respect include a State’s
obligation to refrain from prohibiting
or impeding traditional preventive
care, healing practices and medicines,
from marketing unsafe drugs and
from applying coercive medical treat-
ments, unless on an exceptional basis
for the treatment of mental illness or
the prevention and control of com-
municable diseases. Such exceptional
cases should be subject to specific and
restrictive conditions, respecting best
practices and applicable international
standards, including the Principles for
the Protection of Persons with Mental
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Tliness and the Improvement of Men-
tal Health Care.?

In addition, States should refrain
from limiting access to contracep-
tives and other means of maintaining
sexual and reproductive health, from
censoring, withholding or intention-
ally misreptesenting health-related
information, including sexual educa-
tion and information, as well as from
preventing people’s patticipation in
health-related matters. States should
also refrain from unlawfully polluting
air, water and soil, e.g. through indus-
trial waste from State-owned facilities,
from using ot testing nuclear, biologi-
cal or chemical weapons if such test-
ing results in the release of substances
harmful to human health, and from
limiting access to health services as a
punitive measure, e.g. during armed
conflicts in violation of international
humanitarian law:

35. Obligations to protect include, in-
ter alia, the duties of States to adopt
legislation or to take other measures
ensuring equal access to health care
and health-related services provided by
third parties; to ensure that privatization
of the health sector does not constitute
a threat to the availability, accessibility,
acceptability and quality of health fa-
cilities, goods and services; to control
the marketing of medical equipment
and medicines by third parties; and to
ensure that medical practitioners and
other health professionals meet appro-
priate standards of education, skill and
ethical codes of conduct. States are also
obliged to ensure that harmful social or
traditional practices do not interfere
with access to pre- and postnatal care
and family-planning; to prevent third
parties from coercing women to un-
dergo traditional practices, e.g female
genital mutlation; and to take measutes
to protect all vulnerable or marginal-
ized groups of society, in particular
women, children, adolescents and older
persons, in the light of gender-based
expressions of violence. States should
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' of air, water and soil, including pollu-
00 by heavy metals such as lead from
 gasoline. Furthermore, States parties
are requited to formulate, implement
“and periodically review a coherent na-

also ensure that third parties do not
limit people’s access to health-related -
information and services.

36. The obligation to fulfil requires
States parties, inter alia, to give suffi- -
cient recognition to the right to health
in the national political and legal
systems, preferably by way of legsta:
tive implementation, and to adopta =
national health policy with a detaled
plan for realizing the right to health
States must ensute provision of health
care, including immunization pro-
grammes against the major infectious
diseases, and ensure equal access for
all to the undetlying determinants of
health, such as nutritiously safe food
and potable drinking water, basic sani-
tation and adequate housing and living.
conditions. Public health infrastruc-
tures should provide for sexual and.
reproductive health services, includ-
ing safe motherhood, particulady in
rural areas. States have to ensure the
approptiate training of doctors and
other medical personnel, the provision
of a sufficient number of hospitals,
clinics and other health-related facili-
ties, and the promotion and suppott
of the establishment of institutions
providing counselling and mental
health services, with due regard to
equitable distribution throughout the
country. Further obligations include
the provision of a public, private o
mixed health insurance system which
is affordable for all, the promotion of -
medical research and health education,
as well as information campaigns, in
patticular with respect to HIV/AIDS, -
sexual and reproductive health, ta-
ditional practices, domestic violence,
the abuse of alcohol and the use of -
cigatettes, drugs and other harmful
substances. States ate also required to
adopt measures against environmental
and occupational health hazards and
against any other threat as demon-
strated by epidemiological data. For -
this purpose they should formulate
and implement national policies aimed
at reducing and eliminating pollution

tional policy to minimize the risk of
occupational accidents and diseases, as
~ well a5 to provide a coherent national

policy on occupational safety and
. health services.”

* 37. The obligation to fulfil (facilitate)
requires States inter alia to take posi-
tve measures that enable and assist
individuals and communities to enjoy
the night to health. States patties are
-~ also obliged to fulfil (provide) a spe-
“afic nght contained in the Covenant
“when individuals or a group are un-
able, for reasons beyond their control,
1o realize that right themselves by the
eans at their disposal. The obligation
 to fulfil (promote) the right to health
. requires States to undertake actions
' that create, maintain and restore the
health of the population. Such obliga-
 tions include: (i) fostering recognition
of factors favouring positive health
esults, e.g research and provision of
_ information; (i) ensuring that health
~ services are culturally appropriate and
~ that health care staff are trained to
recognize and respond to the specific
needs of vulnerable or marginalized
groups; (iif) ensuring that the State
* meets its obligations in the dissemina-
tion of apptropriate information relat-
g to healthy lifestyles and nutrition,
harmful traditional practices and the
* availability of services; (iv) supporting
* people in making informed choices
~ about their health.

 International obligations

38 In its General Comment No. 3,
~ the Committee drew attention to the
~ obligation of all States parties to take
~ steps, individually and through inter-
. national assistance and cooperation,
~ especially economic and technical, to-
. wards the full realization of the rights
* recognized in the Covenant, such as
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the right to health. In the spirit of ar-
ticle 56 of the Charter of the United
Nations, the specific provisions of
the Covenant (articles 12, 2.1, 22 and
23) and the Alma-Ata Declaration
on primary health care, States parties
should recognize the essential role of
international cooperation and comply
with theit commitment to take joint
and separate action to achieve the full
realization of the right to health. In
this regard, States parties are referred
to the Alma-Ata Declaration which
proclaims that the existing gross in-
equality in the health status of the
people, particulatly between developed
and developing countries, as well as
within countries, is politically, socially
and economically unacceptable and is,
therefore, of common concern to all
countries.*

39. To comply with their international
obligations in relation to article 12,
States parties have to respect the en-
joyment of the right to health in other
countries, and to prevent third parties
from violating the right in other coun-
tries, if they ate able to influence these
third parties by way of legal or political
means, in accordance with the Charter
of the United Nations and applicable
international law. Depending on the
availability of resources, States should
facilitate access to essential health
facilities, goods and services in other
countties, wherever possible and pro-
vide the necessary aid when required.”
States parties should ensure that the
right to health is given due attention in
international agreements and, to that
end, should consider the development
of further legal instruments. In relation
to the conclusion of other international
agreements, States parties should take
steps to ensure that these instruments
do not adversely impact upon the right
to health. Similarly, States parties have
an obligation to ensure that their ac-
dons as membets of international
organizations take due account of the
right to health. Accordingly, States
parties which are members of inter-
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national financial institutions, notably
the International Monetary Fund, the
World Bank, and regional development
banks, should pay greater attention to
the protection of the right to health in
influencing the lending policies, credit
agreements and international measures
of these institutions.

40. States parties have a joint and in-
dividual responsibility, in accordance
with the Charter of the United Na-
tions and relevant resolutions of the
United Nations General Assembly
and of the World Health Assembly, to
cooperate in providing disaster relief
and humanitarian assistance in times
of emetgency, including assistance to
refugees and internally displaced pet-
sons. Each State should conttibute to
this task to the maximum of its capaci-
ties. Priority in the provision of inter-
national medical aid, distribution and
management of resources, such as safe
and potable water, food and medical
supplies, and financial 2id should be
given to the most vulnerable or mar-
ginalized groups of the population.
Moreover, given that some diseases
are ecasily transmissible beyond the
frontiers of a State, the international
community has a collective respon-
sibility to address this problem. The
economically developed States parties
have a special responsibility and in-
terest to assist the poorer developing
States in this regard.

41. States parties should refrain at all
times from imposing embargoes or
similar measures restricting the supply
of another State with adequate medi-
cines and medical equipment. Restric-
tions on such goods should never be
used as an instrument of political and
economic pressure. In this regard, the
Committee recalls its position, stated
in General Comment No. 8, on the
relationship between economic sanc-
tions and respect for economic, social
and cultural rights.

42. While only ‘States are parties to
the Covenant and thus ultimately ac-

countable for compliance with it, 4l

members of society — individuals, in

cluding health professionals, families,
local communities, intergovernments]
and non-governmental organizations,

civil society organizations, as well 1

the private business sector — have re-
sponsibilities regarding the tealization
of the right to health. State parties
should therefore provide an environ:
ment which facilitates the discharge of

these responsibilities.

Core obligations

43. In General Comment No. 3, the

Committee confirms that States pats

ties have a core obligation to ensure
the satisfaction of, at the very least,
minimum essential levels of each of
the rights enunciated in the Covenant,

including essential primary health care.

Read in conjunction with mote con-.
temporary instruments, such as the

Programme of Action of the Interna-
tional Conference on Population and
Development,28 the Alma-Ata Dec-
laration provides compelling guidance
on the core obligations arising from

article 12. Accordingly, in the Com:
mittee’s view, these core obligations in-

clude at least the following obligations

(@) To ensure the right of access to

health facilities, goods and services on
a non-discriminatory basis, especially
for vulnerable or marginalized groups,

(b) To ensure access to the minimum

essential food which is nutritionally

adequate and safe, to ensure freedom
from hunger to everyone;

(c) To ensure access to basic shelter,
housing and sanitation, and an ad-
equate supply of safe and potable
water;

(d) To provide essential drugs, as from
time to time defined under the WHO
Action  Programme
Drugs;

(¢} To ensure equitable distribution of

all health facilities, goods and services,
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on Essentia]

) To adopt and implement a national
public health strategy and plan of ac-

tion, on the basis of epidemiological

evidence, addressing the health con-
cerns of the whole population; the
strategy and plan of action shall be
wised, and periodically reviewed,
the basis of a participatory and
sparent process; they shall include

‘methods, such as right to health in-
~dicators and benchmatks, by which

gress can be closely monitored; the

process by which the strategy and plan
of action are devised, as well as their
content, shall give particular atten-
tion to all vulnerable or marginalized
_groups.

44 The Committee also confirms that
 the following are obligations of com-

. parable priority:

To ensure reproductive, maternal
enatal as well as post-natal) and
d health care; (b) To provide immu-

~ nization against the major infectious

‘diseases occurring in the community;

~ {¢) To take measures to prevent, treat
~and control epidemic and endemic
- diseases; (d) To provide education and

access to information concerning the
main health problems in the commu-
aity, including methods of preventing

and controlling them;

(e) To provide appropriate training for

- health personnel, including education
- on health and human rights.

" 45 For the avoidance of any doubt, the
- Committee wishes to emphasize that
it 1s particularly incumbent on States

parties and other actors in a position

~ to assist, to provide “international as-

sistance and cooperation, especially

~ economic and technical”29 which en-
- able developing countties to fulfil their
- core and other obligations indicated in
- paragtaphs 43 and 44 above.

III. Violations
46. When the normative content of
article 12 (Part I) is applied to the obli-

- gations of States parties (Part 1T), a dy-

namic process is set in motion which
facilitates identification of violations
of the right to health. The following
paragraphs provide illustrations of
violations of atticle 12.

47. In determining which actions or
omissions amount to a violation of the
right to health, it is important to distin-
guish the inability from the unwilling-
ness of a State party to comply with
its obligations under article 12. This
follows from article 12.1, which speaks
of the highest attainable standard of
health, as well as from article 2.1 of
the Covenant, which obliges each State
party to take the necessary steps to the
maximum of its available resources.
A State which is unwilling to use the
maximum of its available resources fot
the realization of the right to health is
in violation of its obligations under
article 12. If resource constraints ren-
der it impossible for a State to comply
fully with its Covenant obligations, it
has the burden of justifying that every
effort has nevertheless been made to
use all available resources at its dis-
posal in order to satisfy, as a matter
of priority, the abligations outlined
above. It should be stressed, however,
that a State party cannot, under any
circumstances whatsoever, justify its
non-compliance with the core obliga-
tions set out in paragraph 43 above,
which are non-derogable.

48. Violations of the right to health
can occur through the direct action of
States or other entities insufficiently
regulated by States. The adoption of
any retrogressive measures incompati-
ble with the core obligations under the
right to health, outlined in paragraph
43 above, constitutes a violation of the
right to health. Violations through acts
of commission include the formal re-
peal or suspension of legislation nec-
essary for the continued enjoyment of
the right to health or the adoption of
legislation or policies which are mani-
festly incompatible with pre-existing
domestic or international legal obliga-
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tions in relation to the right to health.

49. Violations of the right to health
can also occur through the omission
or failure of States to take necessary
measures arising from legal obliga-
tions. Violations through acts of omis-
sion include the failure to take appro-
priate steps towards the full realization
of everyone’s tight to the enjoyment
of the highest attainable standard of
physical and mental health, the failure
to have a national policy on occupa-
tional safety and health as well as occu-
pational health services, and the failure
to enforce relevant laws.

Violations of the obligation to
respect

50. Violations of the obligation to re-
spect are those State actions, policies
or laws that contravene the standards
set out in article 12 of the Covenant
and are likely to result in bodily harm,
unnecessary morbidity and prevent-
able mortality. Examples include the
denial of access to health facilities,
goods and setvices to particular indi-
viduals ot groups as a result of de jure
or de facto disctimination; the deliber-
ate withholding or misrepresentation
of information vital to health protec-
tion or treatment; the suspension of
legislation or the adoption of laws or
policies that interfere with the enjoy-
ment of any of the components of
the right to health; and the failure
of the State to take into account its
legal obligations regarding the right
to health when entering into bilateral
or multilateral agreements with other
States, international organizations and
other entides, such as multinatonal
corporations.

Violations of the obligation to
protect

51. Violations of the obligation to
protect follow from the failure of a
State to take all necessary measures
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4.

to safeguard persons within their
risdiction from infringements of th
right to health by third parties. T
category includes such omissions 2
the failure to regulate the activitnes of
individuals, groups or cotporations 50
as to prevent them from violating th
right to health of others; the fail
to protect consumers and wor
from practices detrimental to heal
e.g. by employers and manufactur
of medicines or food; the failure
discourage production, marketi
and consumption of tobacco, nat
cotics and other harmful substanc
the failure to protect women agai
violence or to prosecute petpetrators;
the failure to discourage the con
ued observance of harmful tradit
al medical or cultural practices,
the failure to enact or enfotce !
to prevent the pollution of water, aif
and soil by extractive and manufac-
turing industries.

/. Implementation at the
tional level

mework legislation

The most appropriate feasible mea-
es to implement the tight to health
vary significantly from one State to
ther. Every State has a margin of
etion in assessing which measures
are most suitable to meet its specific

cumstances. The Covenant, how-
1, clearly imposes a duty on each
te to take whatever steps are neces-
to ensure that everyone has access
health facilities, goods and services
so that they can enjoy, as soon as pos-
le, the highest attainable standard
physical and mental health. This
uites the adoption of a national
ategy to ensure to all the enjoy-
ent of the right to health, based on
iman tights ptinciples which define
the objectives of that strategy, and
the formulation of policies and corre-
onding right to health indicators and
nchmarks. The national health strat-
should also identify the resources
able to attain defined objectives,
well as the most cost-effective way
using those resoutces.

Violations of the obligation to fulfil

52. Violations of the obligation to ful-
fil occur through the failure of States
parties to take all necessary steps (0
ensure the realization of the nght w0
health. Examples include the failure ta.
adopt or implement a national healtli
policy designed to ensure the right
health for everyone; insufficient ex-
penditure or misallocation of publie
resources which results in the non-
enjoyment of the right to health by
individuals or groups, particulatly the-
vulnerable or matpinalized; the fal-
ute to monitor the realization of the
right to health at the national level, for
example by identifying right to health
indicators and benchmarks; the falure
to take measures to reduce the iﬂcq;
uitable distribution of health facili-
ties, goods and services; the falure o
adopt a gender-sensitive approach to
health; and the failure to reduce infant
and maternal mortality rates.

_ The formulation and implementa-
“tion of national health strategies and
ans of action should respect, inter
a, the ptinciples of non-discrim-
ation and people’s participation.
 patticular, the right of individuals
d groups to participate in decision-
aking processes, which may affect
development, must be an integral
ponent of any policy, programme
r stratepy developed to discharge
ernmental obligations under article
12 Promoting health must involve
ective community action in setting

rities, making decisions, planning,
implementing and evaluating strate-
es to achieve better health. Effective
rovision of health services can only
¢ assured if people’s participation is
secured by States.
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55. The national health strategy and
plan of action should also be based
on the principles of accountability,
transparency and independence of the
judiciary, since good governance is
essential to the effective implementa-
tion of all human rights, including the
realization of the right to health. In
order to create a favourable climate
for the realization of the right, States
parties should take appropriate steps
to ensure that the private business sec-
tor and civil society are aware of, and
consider the importance of, the right
to health in pursuing their activities.

56. States should consider adopting
a framework law to operationalize
their tight to health national strategy.
The framework law should establish
national mechanisms for monitoring
the implementation of national health
strategies and plans of action. It should
include provisions on the targets to be
achieved and the time-frame for their
achievement; the means by which
right to health benchmarks could be
achieved; the intended collaboration
with civil society, including health
experts, the private sector and inter-
national organizations; institutional
responsibility for the implementation
of the right to health national strat-
egy and plan of action; and possible
recourse procedures. In monitoring
progtess towards the realization of the
right to health, States parties should
identify the factors and difficulties
affecting implementation of their ob-
ligations.

Right to health indicators and
benchmarks

57. National health strategies should
identify appropriate right to health
indicators and benchmarks. The indi-
cators should be designed to monitor,
at the national and international levels,
the State patty’s obligations under at-
ticle 12. States may obtain gnidance on
appropriate right to health indicators,
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which should address different aspects
of the right to health, from the ongo-
ing wotk of WHO and the United
Nations Children’s Fund (UNICEF) in
this field. Right to health indicators re-
quire disaggregation on the prohibited
grounds of discrimination.

58. Having identified appropriate right
to health indicators, States parties are
invited to set appropriate national
benchmarks in relation to each indi-
cator. During the periodic reporting
procedure the Committee will engage
in a process of scoping with the
State party. Scoping involves the joint
consideration by the State party and
the Committee of the indicators and
national benchmarks which will then
provide the targets to be achieved dur-
ing the next repotting period. In the
following five years, the State party
will use these national benchmarks
to help monitor its implementation
of article 12. Thereafter, in the sub-
sequent reporting process, the State
party and the Committee will consider
whether or not the benchmarks have
been achieved, and the reasons for
any difficulties that may have been
encountered.

Remedies and accountability

59. Any person of group victim of a
violation of the right to health should
have access to effective judicial or other
appropriate remedies at both national
and international levels.30 All victims
of such violations should be entitled
to adequate reparation, which may
take the form of restitution, compen-
sadon, satisfaction or guarantees of
non-repetition, National ombudsmen,
human rights commissions, consumer
forums, patients’ rights associations
ot similar institutions should address
violations of the tight to health.

60. The incorporation in the domestic
legal order of international instru-
ments recognizing the right to health
can significantly enhance the scope
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Development Programme, UNICEF,
United Nations Population Fund,
World Bank, regional development
ks, the Intetnational Monetary
d, the World Trade Organization
other relevant bodies within the
Jnited Nations system, should coop-
te effectively with States parties,
ulding on their respective expertise,
relation to the implementation of
right to health at the national level,
due respect to their individual
dates. In particular, the interna-
al financial institutions, notably
World Bank and the International
tary Fund, should pay greater at-
tion to the protection of the right
health in their lending policies, cred-
agreements and structural adjust-
nt programmes. When examining
he reports of States parties and their
oility to meet the obligations under
itticle 12, the Committee will consider
he effects of the assistance provided
7 all other actors. The adoption of
human ights-based approach by
Jnited Nations specialized agencies,
rammes and bodies will greatly
cilitate implementation of the right
to health. In the course of its exami-
on of States parties’ reports, the
ommittee will also consider the role
health professional associations and
er non-governmental organizations
relation to the States’ obligations
der article 12.

The role of WHO, the Office
of the United Nations High Com-
missionet for Refugees, the Interna-
onal Committee of the Red Cross/
d Crescent and UNICEE, as well
non governmental organizations
national medical associations, is
{ particular importance in relation
disaster relief and humanitatian
istance i times of emergencies,
luding assistance to refugees and
crnally displaced persons. Priority in
provision of international medical
distribution and management of
outces, such as safe and potable wa-
food and medical supplies, and fi-

and effectiveness of remedial m
sures and should be encoutaged in al
cases.31 Incorporation enables courty
to adjudicate violations of the righ
health, or at least its core obligations,
by direct reference to the Covenant

61. Judges and members of the legdl
profession should be encouraged by
States parties to pay greater attention
to violations of the right to health 1
the exercise of their functions.

62. States parties should respect, pro-
tect, facilitate and promote the wotk
of human rights advocates and other
members of civil society with a v1
to assisting vulnerable o marginalize
groups in the realization of theit
to health.

V. Obligations of actors other
than states parties

63. The role of the United Nations
agencies and programmes, and
particular the key function assigned
WHO in realizing the right to health
the international, regional and coun
levels, is of particular impottance, 23
is the function of UNICEF in rela
tion to the right to health of children:
When formulating and implementng
their right to health national strategies;
States parties should avail themselves
of technical assistance and couperi-
tion of WHO, Furthet, when prepat:
ing their reports, States parties should
utilize the extensive information and
advisory services of WHO with re-
gard to data collection, disaggregation,
and the development of right to health:
indicators and benchmarks. ]

64. Moreovet, coordinated efforts for
the realization of the right to health
should be maintained to enhance the
intetaction among all the actors con-
cerned, including the various compor
nents of civil society. In conformity
with articles 22 and 23 of the Cove-
nant, WHO, The International Labour
Organization, the United Natons
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nancial aid should be given to the most
vulnerable or marginalized groups of
the population.

Notes

1. For example, the principle of non-dis-
crimination in relation to health facilities,
goods and services is legally enforceable in
numerous national jurisdictions.

2. In its resolution 1989/11.

3. The Principles for the Protection of
Persons with Mental Tllness and for the
Improvement of Mental Health Care ad-
opted by the United Nations General As-
sembly in 1991 (resolution 46/119) and the
Committee’s General Comment No. 5 on
persons with disabilities apply to petsons
with mental illness; the Programme of Ac-
tion of the International Conference on
Population and Development held at Cairo
in 1994, as well as the Declaration and Pro-
gramme for Action of the Fourth World
Conference on Women held in Beijing in
1995 contain definitions of reproductive
health and women’s health, respectively.

4. Common article 3 of the Geneva Con-
ventions for the protection of war vic-
tims (1949); Additional Protocol I (1977)
relating to the Protection of Victims of
International Armed Conflicts, art. 75 (2)
(a); Additional Protocol II (1977) relating
to the Protection of Victims of Non-
International Armed Conflicts, art. 4 (a).
5. See WHO Model List of Essential
Drugs, revised December 1999, WHO
Drug Information, vol. 13, No. 4, 1999,

6. Unless expressly provided otherwise,
any reference in this General Comment
to health facilides, goods and services
includes the underlying determinants of
health outlined in paras. 11 and 12 (a) of
this General Comment.

7. See paras. 18 and 19 of this General
Comment.

8. See article 19.2 of the International
Covenant on Civil and Political Rights.
This General Comment gives particular
emphasis to access to information because
of the special importance of this issue in
relation to health,

9. In the literature and practice concern-
ing the right to health, three levels of
health care are frequently referred to:
primary health care typically deals with
common and relatively minor illnesses
and is provided by health professionals
and/or generally trained doctors working
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within the community at relatively low
cost; secondary health care is provided
in centres, usually hospitals, and typically
deals with relatively common minor or
serious illnesses that cannot be managed
at community level, using specialty-
trained health professionals and doc-
tors, special equipment and sometimes
in-patient care at comparatively higher
cost; tertiary health care is provided in
relatively few centres, typically deals with
small numbers of minor or serious ill-
nesses requiring specialty-trained health
professionals and doctors and special
equipment, and is often relatively expen-
sive. Since forms of primary, second-
aty and tertiary health care frequently
ovetlap and often interact, the use of
this typology does not always provide
sufficient distinguishing criteria to be
helpful for assessing which levels of
health care States parties must provide,
and is therefore of limited assistance in
telation to the normative understanding
of article 12.

10. According to WHO, the stillbirth rate
is no longer commonly used, infant and
under-five mortality rates being measured
instead.

11. Prenatal denotes existing or occurting
before birth; perinatal refers to the period
shortly before and after birth (in medi-
cal statistics the petiod begins with the
completion of 28 weeks of gestation and
is vatiously defined as ending one to four
weeks after birth); neonatal, by contrast,
covers the period pertaining to the first
four weeks after birth; while post-natal de-
notes occurrence after birth. In this Gen-
eral Comment, the more generic terms pre
and postnatal are exclusively employed.

12. Reproductive health means that wom-
en and men have the freedom to decide if
and when to reproduce and the right to be
informed and to have access to safe, effec-
tive, affordable and acceptable methods of
family planning of their choice as well as
the right of access to appropriate health
cate services that will, for example, enable
women to go safely through pregnancy and
childbirth,

13. The Committee takes note, in this re-
gard, of Principle 1 of the Stockholm Dec-
laration of 1972 which states: “Man has
the fundamental right to freedom, equality
and adequate conditions of life, in an envi-
ronment of a quality that permits a life of
dignity and well-being”, as well as of recent
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1 obligation to provide. In the present
ral Comment, the obligation to fulfil
incorporates an obligation to promote

se of the critical impottance of
th promotion in the wotk of WHO

developments in international law;, includ
ing General Assembly resolution 45/9
the need to ensure a healthy envito
for the well-being of individuals; Prin
1 of the Rio Declaration; and regional hy
man rights instruments such as articl

of the San Salvadot Protocol to the Amen
can Convention on Human Rights.

14. ILO Convention No. 155, att. 4.2,
15. See para. 12 (b) and note 8 above
16. For the core obligations, sec para
and 44 of the present General Comm
17. Article 24.1 of the Convention on the
Rights of the Child. 2
18. See World Health Assembly resolut
WHA47.10, 1994, entitled “Maternal
child health and family planning: ¢
tonal practices harmful to the health

1).
I?}ements of such a policy are the iden-

on, determination, authorization and
trolof dangerous materials, equipment,
tances, agents and work processes; the
(nsion of health information to workers
| the provision, if needed, of adequate
hrotective clothing and equipment; the en-
fotcement of laws and regulations through
quate inspection; the requi.teme_nt of
d children” tification of occupatic;nal accidents
U5 S Iscases uct of inquiries into
154 Reseor emecpiog Internar o U ussix‘:scei:gc;hti gggiﬁseases, a?ld the pro-
:ﬁf\iﬁg E?anrzﬂ%‘:f;so Ple gg lfgnit;:lq tion of annual sFatistics; thc: grote§20£

y ) atives
Indigenous and Tribal Peoples in Indepes * Eﬁm' a;da;?;; I;; F::r?xf:iirclms propetly
e el el = 3 ML ; nformity with such a
(d) and 30 of the Convention on the Ri 1 by then 1n conf ?’ s
of the Child (1989); article 8 () of licy; 2nd the provision of occupatior
: h services with essentially preventive

Convention on Biological Diversity (19 g :
recommending that States respect, p gl e TLO' Ocoupationl. Safety

serve and maintain knowledge, 1nnov
and practices of indigenous communi
Agenda 21 of the United Nations Con
ence on Environment and Developmi
(1992), in particular chapter 26; and
I, paragraph 20, of the Vienna Declara

it
(
{3

and Health Convention, 1981 (No. 155)
and Occupational Health Services Con-
vention, 1985 No. 161).
26. Article 11, Alma-Ata Declaration, Re-
port of the International Conference on
Primary Health Care, Alma-Ata, 6-12 S_ep~
tember 1978, in: World Health Organiza-
tion, “Health for All” Series, No. 1, WHO,
Geneva, 1978.

27. See para. 45 of this General Comment.
28. Report of the International Confer-
ence on Population and Development,
Cairo, 5-13 September 1994 (United Na-
tions publication, Sales No. E.95.X1I1.18),
chap. 1, resolution 1, annex, chaps. VII and
VIIL

29. Covenant, att. 2.1.

30. Regardless of whether groups as such
can seek remedies as distinct holders of
rights, States parties are bound by both
the collective and individual dimensions
of article 12. Coliective rights are critical
in the field of health; modern public health
policy relies heavily on prevention and
promotion which are approaches directed
ptimarily to groups.

31, See General Comment No. 2, para. 9.
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and Programme of Action (1993), sta
that States should take concerted post
steps to ensure respect for all human i
of indigenous people, on the basis of non-
discrimination. See also the preamble and
article 3 of the United Nations Framewot
Convention on Climate Change (19

i

| EUROPEAN SOCIAL CHARTER (1961, AS REVISED IN
g 1996)

. ' ] Treaty Series No. 163.
 Adapted on 3 May 1996. Entered into force 7 January 1999. European
) 4 [Auaﬂa'g!e at http:/ [ conventions. coe.int{ treaty/ en/ Treaties/ Himlf 163.bim]

and article 10 (2) (e) of the United Nations
Convention to Combat Desertificaton 1

Countries Expetiencing Serious Drought
and/or Desertification, Particulatly in A
rica (1994). During recent yeats an increas:
ing number of States have changed thei
constitutions and introduced legislanon
recognizing specific rights of indigenous
peoples. ]
20. See General Comment No. 13, para 43,
21. See General Comment No. 3, para §;
General Comment No. 13, para. 44. |
22. See General Comment No. 3, para &
General Comment No. 13, para. 45.
23. According to General Comments
Nos. 12 and 13, the obligation to fulfl
incorporates an obligation to facilitate and

ok

Article 11: The right to protection of
health

{ith 2 view to ensuring the effective
creise of the right to protection of
th, the Parties undertake, either di-
fly or in cooperation with public or
vate organisations, to take appropri-
jtc measutes designed inter alia:

Regional Texts on the Right to Health

1, To remove as far as possible the
causes of ill health;

2. To provide advisory and educational
facilities for the promotion of health
and the encouragement of individual
responsibility in matters of health;

3. To prevent as far as possible epi-
demic, endemic and other diseases, as
well as accidents.

*okk

143



4. REVISED ARAB CHARTER ON HUMAN RIGHTS (2004)

Adopted by the Leagne of Arab States on 22 May 2004 entered into force 15 March 2008.
3 [Avarlabie at htip:] [ waw .umn.cdu] bumanris/ instree/ loas2005 . bimi]

2. AFRICAN (BANJUL) CHARTER ON HUMAN AND
PEOPLES’ RIGHTS (1981)

Adspted 27 June 1981. Entered into force 21 October 1986. 0.AU Do, CAB/LEG/67/3

. reprinted in 21 LL.M. 58 (1982).
[Available at hizp:/ | w1 umn.eduf humanrts/ instree/ %1 afehar. btm]

Kokok

shall take the necessary measur
protect the health of their people
to ensure that they receive medi
tention when they are sick.

Article 16

1. Every individual shall have the right
to enjoy the best attainable state of
physical and mental health.

kkk

3.ADDITIONAL PROTOCOL TO THE AMERICAN
CONVENTION ON HUMAN RIGHTS IN THE AREA
OF ECONOMIC, SOCIAL AND CULTURAL RIGHTS,
“PROTOCOL OF SAN SALVADOR?" (1988)

Adapted by the General Assembly of the Organization of American States at San Sahvadsr, Fi

Salvador, on 17 Novensber 1988. Entered into foree 16 November 1999. O.A.S. Treaty Series No

69 (1988). [Avaslable at biip:/ [ www.oas.org/ juridico/ english/ Treaties/ a-52. himi]

2. States Parties to the present Chate

¢ States parties recognize the
of every membet of society to

and the right of the citizen to
asic health-care services and to
access to medical facilities with-
disctimination of any kind.

The measures taken by States par-
hall include the following;

Development of basic health-care
ices and the guaranteeing of free
asy access to the centres that pro-
¢ these setvices, regardless of geo-
ical location or economic status.

forts to control disease by means

of prevention and cure in order to re-
duce the morality rate.

(c) promotion of health awareness and
health education.

(d) suppression of traditional practices
which are harmful to the health of the
individual.

(e) provision of the basic nuttition and
safe drinking water for all.

(f) Combating environmental pollu-
tion and providing proper sanitation
systems;

(20 Combating drugs, psychotropic
substances, smoking and substances
that are damaging to health.

*kK

Hokek b. Extension of the benefits of health

. services to all individuals subject to the
Article 10 State’s jurisdiction; : 1
Right to Health ¢. Universal immunization against the

1. Bveryone shall have the right to
health, understood to mean the enjoy-
ment of the highest level of physical,
mental and social well-being.

2. In order to ensure the exercise of
the right to health, the States Parties
agree to recognize health as a public
good and, particularly, to adopt the fol-
lowing measures to ensure that right:

a. Primary health care, that is, essential
h_ealth care made available to all indi-
viduals and families in the community;

Other General Texts on Health and Human Rights

ptincipal infectious diseases;

d. Prevention and treatment of
endemic, occupational and other
diseases; :

|. DECLARATION OF ALMA-ATA (1978)

Adopted by the International Conference on Primary Health Care, Alma-Ata, USSR, 6-12
1 Se;btmbrr 1978. [Available at bitp:/ [ www.enro.who. int] enf who-we-are/ policy-documents/
declaration-of alma-ata,-1978]

e. Education of the population on the
prevention and treatment of health
problems, and '

f. Satisfaction of the health needs of
the highest tisk groups and of tha
whose poverty makes them the most
vulnerable. /

koK

e Intetnational Conference on Pri-
y Health Care, meeting in Alma-
a this twelfth day of September
i the year Nineteen hundred and
enty-eight, expressing the need for
ent acuon by all governments, all
alth and development workers, and
world community to protect and
comote the health of all the people
f the wotld, hereby makes the follow-

Declaration: :

I

The Conference strongly treaffirms
that health, which is a state of com-
plete physical, mental and social well-
being, and not merely the absence of
disease or infirmity, is a fundamental
human right and that the attainment
of the highest possible level of health
is a most important wotldwide so-
cial goal whose realization requires
the action of many other social and

144 1. BASIC TEXTS ON THE RIGHT TO HEALTH Other General Texts on Health and Human Rights 145




economic sectors in addition to the
health sector.

II

The existing gross inequality in the
health status of the people particularly
between developed and developing
countries as well as within countries
is politically, socially and economi-
cally unacceptable and is, therefore, of
common concern to all countries.

III

Economic and social development,
based on a New International Eco-
nomic Otrder, is of basic importance
to the fullest attainment of health for
all and to the reduction of the gap be-
tween the health status of the develop-
ing and developed countries. The pro-
motion and protection of the health
of the people is essential to sustained
economic and social development and
contributes to a better quality of life
and to wotld peace.

v

The people have the right and duty to
participate individually and collectively in
the planning and implementation of their
health care.

A%

Governments have a responsibility for
the health of their people which can be
fulfilled only by the provision of adequate
health and social measures. A main social
target of governments, international orga-
nizations and the whole wortld community
in the coming decades should be the at-
tainment by all peoples of the wotld by the
year 2000 of a level of health that will per-
mit them to lead a socially and economi-
cally productive life. Primary health care is
the key to attaining this target as part of
development in the spirit of social justice.

VI

Primary health care is essential health care
based on practical, scientifically sound
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and socially acceptable methods

technology made universally accessibl
individuals and families in the community
through their full participation and at 4
cost that the community and country
afford to maintain at every stage of
development in the spirit of self-relia
and self-determination. It forms ao i
tegral part both of the country’s heald
system, of which it is the central functio
and main focus, and of the overall socal
and economic development of the c
munity. It is the first level of contac
individuals, the family and communty
the national health system bringing heal
care as close as possible to where peop
live and wotk, and constitutes the fitst
ment of a contdnuing health cate proce

community and individual self-reliance and
participation in the planning, organization,
pperaton and control of primary health
¢, making fullest use of local, national
d other available resources; and to this
d develops through appropriate educa-
the ability of communities to pat-
pate; should be sustained by integrated,
ctional and mutually supportive referral
tems, leading to the progressive im-
ement of comprehensive health care
e all, and giving priotity to those most in
| telies, at local and referral levels, on
th workers, including physicians, nurs-
- midwives, auxiliaries and community
kers as applicable, as well as traditional
ntioners as nceded, suitably trained
ally and technically to work as a health
and to respond to the expressed
lth needs of the community.

VII

Primary Health Care: reflects and evolve:
from the economic conditions and so
cultural and political characteristics of th
country and its communities and 1s base
on the application of the relevant result
of social, biomedical and health setvices
research and public health expenence;

1
| governments should formulate national
licies, strategies and plans of action to
ch and sustain primary health care as

of a comprehensive national health
tem and in coordination with other
ors To this end, it will be necessary to
ase pelitical will, to mobilize the coun-
s resources and to use available external
urces rationally.

addresses the main health problems in thg
community, providing promotive, preve
tive, curative and rehabilitative servig
accordingly; includes at least: educaton
concerning prevailing health problems and
the methods of preventing and contiol
ling them; promotion of food supply
proper nutrition; an adequate supply
safe water and basic sanitation; mat
and child health care, including famiy
planning; immunization against the major
infectious diseases; prevention and co
of locally endemic diseases; appropmal
treatment of common diseases and inju~
ries; and provision of essential drugs;

countties should cooperate in a spirit
partnership and service to ensure pri-
ary health care for all people since the
inment of health by people in any one
ntry directly concerns and benefits ev-
othet country. In this context the joint
HO/UNICEF repott on ptimary health
care constitutes a solid basis for the further

involves, in addition to the health sector,
all related sectors and aspects of national
and community development, in particular
agriculture, animal husbandry, food, n-
dustry, education, housing, public works
communications and other sectors; and de-
mands the coordinated efforts of all those
sectors; requires and promotes maximum .
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development and operation of primary
health care throughout the wotld.

X

An acceptable level of health for all the
people of the wotld by the year 2000 can
be attained through a fuller and better use
of the world’s resources, a considerable
part of which is now spent on armaments
and military conflicts. A genuine policy of
independence, peace, détente and disarma-
ment could and should release additional
resources that could well be devoted to
peaceful aims and in patticular to the ac-
celeration of social and economic develop-
ment of which ptimary health care, as an
essential part, should be allotted its proper
share. .

The International Conference on Primaty
Health Care calls for urgent and effective
national and international action to de-
velop and implement primary health care
throughout the wotld and pardcularly in
developing countries in a spirit of techni-
cal cooperation and in keeping with a New
International Economic Order. It urges
governments, WHO and UNICEF, and
other international qrganizations, as well
as multilateral and bilateral agencies, non-
governmental organizations, funding agen-
cies, all health workers and the whole world
community to support national and inter-
national commitment to primary health
care and to channel increased technical
and financial support to it, particularly in
developing countries. The Conference calls
on all the aforementioned to collaborate in
introducing, developing and maintaining
primary health care in accordance with the
spirit and content of this Declaration.
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2. PEOPLES’ CHARTER FOR HEALTH (2000)

Adopted on 8 December 2000 by the Peaple’s Health Assembly (PHA), a meeting of more than.
1,400 pegple from aver 90 conntries in S, avar, Bangladesh, from 4-8 December 2000, [Avarlablea
hasp:] [ wwmphmovement.org/ sites/ wwmphmovement.org/ files/ phm-peh-engiish pdf]

lives and livelihoods, health and

setvices are not fulfilling
ple’s needs, not least because they

Preamble

Health is a social, economic and politi-
cal issue and above all a fundamental
human right. Inequality, poverty, ex-
ploitation, violence and injustice are at
the root of ill health and the deaths of
poor and marginalised people. Health
for all means that powerful interests
have to be challenged, that globalisa-
tion has to be opposed, and that politi-
cal and economic priorities have to be
drastically changed.

This Charter builds on perspectives of
people whose voices have rarely been
heard before, if at all. It encourages
people to develop their own solutions
and to hold accountable local authori-
ties, national governments, interna-
tional organisations and corporations,
Vision

Equity, ecologically-sustainable devel-
opment and peace are at the heart of
our vision of a better wotld — a world
in which a healthy life for all is a real-
ity; a world that respects, appreciates
and celebrates all life and diversity; a
wotld that enables the flowering of
people’s talents and abilities to enrich
each other; a world in which people’s
voices guide the decisions that shape
our lives. There are more than enough
resources to achieve this vision.

The health crisis

“Llness and death every day anger us, Not
becanse there are pegple who get sick or be-
canse there are people who die. We are angry
becase many illnesses and deaths bave their
700is in the economic and social policies that
are imposed on us.”
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deteriorated as a result of cuts in

overnments’ social budgets. Health

ices have become less accessible,

jote unevenly distributed and more
propriate.

(A voice from Central Ametica)

In recent decades, economic chs g
wotldwide have profoundly affec
people’s health and their access &
health care and other social services.

atsation threatens to undermine
55 to health care still further and to
promise the essential principle of
ty. The persistence of preventable
ealth, the resurgence of diseases
as tuberculosis and malaria, agd

Despite unprecedented  levels o
wealth in the world, poverty and hug
ger are increasing, The gap betweey
rich and poor nations has widened, :
have inequalities within countries, b I
tween social classes, between men and such as HIV/AIDS are a star

women and between young and old.

A large propottion of the worlds
population still lacks access to food:

education, safe drinking water, sanita ciples of the People’s

Charter for Health
Discrimination continues to preval It

affects both the occurrence of disease
and access to health care,

* The attainment of the highest possible
level of health and well-being is a fun-
damental human right, regardless of

- aperson’s colour, ethnic background,
,' religion, gender, age, abilities, sexual

~ onentation of class.

The planet’s natural resources are he
ing depleted at an alarming rate. The
resulting degradation of the environ
ment threatens everyone’s health, ¢s-
pecially the health of the poor. There
has been an upsurge of new conflicts
while weapons of mass destruction
still pose a grave threat,

 The principles of universal, com-

- prehensive Primary Health Care

- (PHQ), envisioned in the 1978 A_Irr.xa
Ata Declaration, should be the basis

fot formulating policies related to _

health. Now more than ever an equi-
table, patticipatory and intersectoral

approach to health and health care is
needed.

The world’s resources are incteasingly
concentrated in the hands of a fewwho
strive to maximise their private profit.
Neoliberal political and economie
policies are made by a small group of
powerful governments, and by inter
national institutions such as the World
Bank, the International Monetary
Fund and the World Trade Organisa-
tion. These policies, together with the |
unregulated activities of transnational
corporations, have had severe effects

Governments have a fundamen-

tal responsibility to ensure univetsa.!
access to quality health care, education
and other social services according to
people’s needs, not according to their
abilitv to pay.

'+ The participation of people and
people’s organisations is essential to
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the formulation, implementation and.
evaluatdon of all health and social poli-
cies and programmes.

* Health is primarily determined by the
political, economic, social and physical
environment and should, along with
equity and sustainable development,
be a top priotity in local, national and
international policymaking,

A call for action

To combat the global health crisis, we
need to take action at all levels — Ji
dividual, community, national, regional
and global — and in all sectors. The
demands presented below provide a
basis for action.

Health as a human right Health is a re-
flection of a society’s commitment to
equity and justice. Health and human
rights should prevail over economic
and political concerns.

This Charter calls on people of the
world to:

* Support all attempts to implement the
right to health.

* Demand that governments and inter-
national organisations reformulate,
implement and enforce poh'c.ies and
practices which respect the right to
health.

* Build broad-based popular movements
to pressure governments to inco.rf
porate health and human rights into
national constitutions and legislation.

* Fight the exploitation of people’s
health needs for purposes of profit.

Tackling the broader
determinants of health

Economic challenges

The economy has a profound influ-
ence on people’s health. Economic
policies that prioritise equity, health
and social well-being can improve the

149



health of the people as well as the
economy.

Political, financial, agticultural and
industrial policies which respond
primatily to capitalist needs, imposed
by national governments and interna-
tonal organisations, alienate people
from their lives and livelihoods. The
processes of economic globalisation
and liberalisation have increased in-
equalities between and within nations.

Many countries of the world and es-
pecially the most powerful ones are
using their resources, including eco-
nomic sanctions and military interven-
tions, to consolidate and expand their
positions, with devastating effects on
people’s lives.

This Charter calls on people of the
world to:

* Demand transformation of the
World Trade Organisation and the
global trading system so that it ceases
to violate social, environmental, eco-
nomic and health rights of people
and begins to discriminate positively
in favour of countries of the South,
In order to protect public health,
such transformation must include
intellectual property regimes such as
patents and the Trade Related aspects
of Intellectual Property Rights
(TRIPS) agreement.

* Demand the cancellation of Third
Wortld debt.

* Demand radical transformation of the
World Bank and International Mon-
etary Fund so that these institutions
reflect and actively promote the rights
and interests of developing countries,

* Demand effective regulation to ensure
that TNCs do not have negative
effects on people’s health, exploit their
workforce, degrade the environment

agticultural policies attuned to peo?
ple’s needs and not to the demands:
of the market, thereby guatantecing

food security and equitable access
to food.

Demand that national governments 3
act to protect public health rights in
intellectual property laws,

* Demand the control and taxation of
speculative international capital fows.

* Insist that all economic policies be
subject to health, equity, gender and |
environmental impact assessments and
include enforceable regulatory mea-
sures to ensure compliance.

*  Challenge growth-centred economic
theories and replace them with alter-
natives that create humane and sus- .
tainable societies. Economic theories
should recognise environmental con-
straints, the fundamental importance .
of equity and health, and the contriby-
tion of unpaid labour, especially the
untecognised work of women

Social and political challenges

Comprehensive social policies have
positive effects on people’s lives and
livelihoods. Economic globalisation

and privatisation have profoundly

disrupted communities, families and
cultures. Women are essential to sus-
taining the social fabric of socleties

everywhere, yet their basic needs are

often ignored or denied, and their
rights and persons violated. '

Public institutions have been under 3
mined and weakened. Many of their

responsibilities have been transferred

to the private sector, particulatly cor-

porations, or to other national and
international institutions, which are

rarely accountable to the people.
Furthermore, the power of polig-
cal parties and trade unions has been s
severely curtailed, while conservative

L'f.‘ thrive. There is an urgent need

er and ensure transparency and

untabﬁlt}

Charter calls on people of the

otld to:

Demand and support the developm;nt
~ and implementation of comprehensive

octal policies with full participation

- of people.

~ Ensure that all women and all men

* have equal rights to work, l'tvelihc.x?ds,
o freedom of expression, to politi-

ol participation, to exercise religious
~ choice, to education and to freedom

from violence.

Pressure governments to introduce

3 and enfotce legislation to protect and
- promote the physical, mental and
~ spintual health and human rights of

marginalised groups.

Demand that education and heath
are placed at the top of the political

: 1 agenda. This calls for free and com-

pulsory quality education for all chil-
dren and adults, particularly girl chil-
dren and women, and for quality early
childhood education and care.

Demand that the activities of public
nstitutions, such as child care services,
food distribution systems, and housing
provisions, benefit the health of indi-
viduals and communities.

Condemn and seek the reversal of any
policies, which result in the forced dis-
placement of people from their lands,
homes or jobs.

Oppose fundamentalist forces that
threaten the rights and liberties of
individuals, particularly the lives of
women, children and minorities.

Oppose sex tourism and the global
traffic of women and children.

energy and waste, toxic chemicals
and pesticides, loss of biodiversity,
deforestation and soil erosion have
far-reaching effects on people’s hca}th.
The root causes of this destruction
include the unsustainable exploitation

of

natural resources, the absence of

a long-term holistic vision, the spread
of individualistic and profit-maximis-
ing behaviours, and over-consumption
by the rich. This destruction must be
confronted and reversed immediately
and effectively.

This Charter calls on people of the
world to:

Hold transnational and national cor-
porations, public institutions an_d
the military accountable for their
destructive and hazardous activities
that impact on the environment and
people’s health.

Demand that all development proj-
ects be evaluated against health and
environmental criteria and that cau-
tion and restraint be applied Whenev_cr
technologies ot policies pose potential
threats to health and the environment
(the precautionaty principle).

Demand that governments rapidly
commit themselves to reductions of
greenhouse gases from their own ter-
ritories far stricter than those set out
in the internatdonal climate change
agreement, without resorting to ha'lz-
ardous or inappropriate technologies
and practices.

Oppose the shifting of haza:dou.s
industries and toxic and radioactive
waste to poorer countries and mar-
ginalised communities anld encout-
age solutions that minimise waste
production.

Reduce over-consumption and non-sus-
tainable lifestyles — both in the North
and the South. Pressure wealthy indus-
trialised countries to reduce their con-

', Environmental challenges

- Water and air pollution, rapid climate
~ change, ozone layer depletion, nuclear  »

and fundamentalist forces are on the
rise. Participatory democracy in poli-
cal organisations and civic structures b

HR : i tion by 90 percent.
of fmploge on national sovereignty. sumption and pollution by 90 p

' . Demand measures to ensure occu-
Ensure that governments implement
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pational health and safety, including
worker-centred monitoting of working
conditions.

Demand measures to prevent acci-
dents and injuries in the workplace,
the community and in homes.

*  Reject patents on life and oppose bio-
piracy of traditional and indigenous
knowledge and resources.

*  Develop people-centred, community-
based indicators of environmental and
social progress, and to press for the
development and adoption of regular
audits that measure environmental
degradation and the health status of
the population,

War, violence, conflict and natural
disasters

War, violence, conflict and natural
disasters devastate communities and
destroy human dignity. They have
a severe impact on the physical and
mental health of their members, espe-'
cially women and children. Increased
arms procurement and an aggressive
and corrupt international arms trade
undermine social, political and eco-
nomic stability and the allocation of
resources to the social sector.

This Charter calls on people of the
world to:

*  Support campaigns and movements
for peace and disarmament,

Support campaigns against aggression,
and the teseatch, production, testing
and use of weapons of mass destruc-
tion and other arms, including all types
of landmines.

*  Support people’s initiatives to achieve
a just and lasting peace, especially in
countries with experiences of civil war
and genocide.

* Condemn the use of child soldiers,
and the abuse and rape, torture and
killing of women and children.

* Demand the end of occupation as
one of the most destructive tools o
human dignity.

*  Oppose the militarisation of human:
tarian relief interventions

* Demand the radical transformanon
of the UN Security Council so that it
functions democratically.

* Demand that the United Nations and
individual states end all kinds of sanc
tions used as an instrument of ag
sion which can damage the health of
civilian populations.

* Encourage independent, people-based
initiatives to declare neighbouthoods
communities and cities areas of peace
and zones free of weapons.

* Support actions and campaigns for the
prevention and reduction of aggres-
sive and violent behaviour, especially
in men, and the fostering of peaceful

coexistence.

Support actions and campaigns for
the prevention of natural disasters and
the reduction of subsequent human
suffeting.

A people-centered health sector

This Charter calls for the provision of
universal and comprehensive ptimary
health care, irrespective of peoples
ability to pay. Health services must be
democratic and accountable with sufe
ficient resoutces to achieve this,

-

1

This Charter calls on people of the
world to:

*  Oppose international and national pol- &
icies that privatise health care and turn
it into a commodity.

Demand that governments promate,
finance and provide comprehen-

sive Primary Health Care as the most
effective way of addressing health
problems and organising public health
services so as to ensure free and uni-
versal access.

' Demand changes in the training of
health personnel so that they become

Pressute governments to adopt, imple-

nt and enforce national health and

drugs policies.
‘Diemand that governments oppose the

private medical sector, including chari-
table and NGO medical services.

" Demand a radical transformation

of the World Health Organiza-

won (WHO) so that it responds to
health challenges in a manner which
benefits the poot, avoids vertical

~ approaches, ensures intersectc..ral'
‘work, involves people’s organisations
in the World Health Assembly, and
ensures independence from corpo-
rate Interests.

+ Promote, support and engage in

~ actions that encourage people’s power
~ and conttol in decision-making in

~ health at all levels, including patient

* and consumer rights.

Suppott, recognise and promote tradi-
tonal and holistic healing systems and

practitioners and their integration into
Primary Health Care.

more problem-oriented and practice-
based, understand better the impact of
global issues in their communities, and

- arc encoutaged to work with and respect

the community and its diversities.

Demystify medical and health tech-
nologies (including medicines) and
demand that they be subordinated to
the health needs of the people.

Demand that research in health,
including genetic research and the
development of medicines .ami .
reproductive technologies, is carried
out in a participatory, needs-based
mannet by accountable institu-

tions. 1t should be people and public

health-oriented, respecting universal
ethical principles.

* Support people’s rights to reproduc-
tive and sexual self-determination and
oppose all coercive measures in popu-
lation and family planning policies.
This suppott includes the right to the
full range of safe and effective meth-
ods of fertility regulation.

People’s participation for a
healthy world

Strong people’s organisations and
movements are fundamental to more
democratic, transparent and account-
able decision-making processes. It is
essential that people’s civil, political,
economic, social and cultural rights are
ensured. While governments have the
ptimary responsibility for promoting
a more equitable approach to health
and human rights, a wide range of
civil society groups and movements,
and the media have an important role
to play in ensuring people’s power and
control in policy development and in
the monitoring of its implementation.

This Charter calls on people of the
world to:

*  Build and strengthen people’s organ-
isations to create a basis for analysis
and action.

* Promote, support and engage in
actions that encourage people’s
involvement in decision-making in
public services at all levels.

» Demand that people’s organisations
be represented in local, national and
international fora that are relevant to
health.

*  Support local initiatives towards paz-
ticipatory democracy through the
establishment of people-centred soli-
darity networks across the wotld.
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ternational organizations, civil society
groups, ptivate companies, commu-
nities and individuals, to fulfill their
responsibilities in ensuring the realiza-
tion of the fundamental human right
to health for all.

call for systemic changes to
strong health systems:

r of health systems must be in-
d'through predictable, sustained
ng-term investments, nationally

obally.

3.THE LEADERS STATEMENT ON THE RIGHT TO HEA “ :
(2005)
A project by Mr. Pan! Hant, United Nations Special Rapportenr on the Right to the Highest

A!Taiﬂlable Standard of Heaitb,l and Realiging Rights: The Ethical Globaligation Inibative.
[Available at hitp:] | wam.realizingrights.org/ images/ stories/ RR _bealth_12_02_05 AT

Everyone has the Right to Health.
We believe health lies at the heart
of our collective struggle to achieve
a fairer, more humane world.

Health is not only a blessing to be
wished for but a human right to be
fought for.

The Right to Health: Keeping Our
Promises

In 1946, the World Health Otgani-
zation declared that the “enjoyment
of the highest attainable standard
qf health is one of the fundamental
rights of every human being with-
out discrimination of race, religion,
political belief, economic or social
condition,”

Over 70% of all nations have rati-
fied the International Covenant on
Economic, Social and Cultural Rights
which makes the right to health an
international legal obligation that
must be progressively realized at the
national level. 99% have ratified the
Convention on the Rights of the Child
which includes protection of the right
to health for children under age 18.
The Universal Declaration of Human
Rights not only urges States but also
“every individual and every organ of
society” to secure the observance of
all human rights.

The right to the highest attainable
standard of health is not a “right
to be healthy”, nor does it mean
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ees for primary health care must
olished, financial barriers to ac-

eliminated, and systems to ensure
protection implemented.
ries, tich and poor, must ur-
confront the crisis of human re-
ces; increase training, ensure that
Jevel cadres of health workers are
ded and empowered, provide
equate and fair compensation for
1lth workers, and take measures
em the exodus of scarce health
ers from the public sector. Coun-
must adopt and implement laws,
jons and policies to strengthen
systems, improve women's
lth, and establish tolerance and
nect for women’s decisions in all
tters pertaining to their health and
being. HIV/AIDS  programs
policies must be otriented to the
gthening of health systems and to
ncompromising protection of the
th and rights of women and gitls.

governments must put in place
expensive health services beyond'
available public resources. Butit
does require governments to act;

To promote access to clean wate
healthcare, adequate nutrition
sanitation without disctimination;

To invest in strong health systems;

To make sure that health care decis
sions are made accountably and with
public participation; '

To support low-income countries 'ié_
their efforts to bring decent health ig
their peoples.

We refuse to accept a state of affairs i
which life expectancy in rich coun
approaches 80 years, while in some o
the poorest it is below 40. Ot where
some countties, of every 1,000 chidren
born, more than 100 die before their
fifth birthday, compared with fewer
than 10 in high-income countries.

call for these priotities to be re-
{ 5 .

cted in poverty reduction and devel-
ent strategies:

tical leaders must recognize the
cal importance of health and em-

rment, and of health systems, to
eving the Millennium Develop-
t Goals (MDGs), and Countries
st endorse the ICPD (International

ference on Population and Devel-
ment) tatget of universal access to
oductive health by 2015 as an ad-

We will not stand by when every d
30,000 children die of preventable fl-
ness and every minute, 5 more women
join the 20 million already living with
HIV/AIDS, and one more woman
dies while giving birth.

We find it intolerable that more than1
billion people—one petson in five—
lack access to safe water or that only
ten percent of all health reseatch and
development spending is directed at
the health problems of 90 percent of

right to health.
the world’s population.

‘We urge governments, as well as in-
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grity
The Right to Life

rotection of Life and Physical

7 iversal Declaration of Human
ection 1A, above for the text of Article 3 of the Um.wlr:a e :
e tﬂ;jz’jkzsd Artxile 6 i} the International Covenant on Civil and Political Rights (1966)]

€UROPEAN CONVENTION ON HUMAN RIGHTS (1950)

swention Jor ihe Protection of Human Rights and Fundamental Freedoms], signed at Rowe on 4
' Noverber 1950, entered into force on 3 September ;9;3.
' Council of Enrope Treaty Series, No. 5, as amende )
fe at hp:/ [ W‘::bﬁ mej.:rza‘/ EgHR/ EN/ Header/ Basic+ Texts/ Tbe-l'-Caﬁzrenfzan+and+
3 ad:’g::‘w;m%pm‘omlr/ The+Eunrgpean-+Convention-+on+Human+Rights/ ]

G

ones right to life shall be
cc{:zﬁ by lawngo one shall be dfa-
d of his life intentionally save in
xecution of a sentence of a court
ng his conviction of a crime for
ch this penalty is provided by law.
rivation of life shall not be re-
d as inflicted in contravention of

ent

this Article when it results from the
use of force which is no more than
absolutely necessary:

(a) in defence of any person from un-
lawful violence;

(b) in order to effect a lawful arrest or
to prevent the escape of a person law-
fully detained;

(c) in action lawfully taken. for the put-
pose of quelling a riot or insurrection.
ok
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